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Trade Promotion Authority (TPA): Frequently Asked Questions

Summary

Legislation to reauthorize Trade Promotion Authority (TPA)—sometimes called “fast track”—the
Bipartisan Congressional Trade Priorities and Accountability Act of 2015 (TPA-2015), was
signed into law by President Obama on June 29, 2015 (P.L. 114-26). If the President negotiates an
international trade agreement that would reduce tariff or nontariff barriers to trade in ways that
require changes in U.S. law, the United States can implement the agreement only through the
enactment of legislation. If the trade agreement and the process of negotiating it meet certain
requirements, TPA allows Congress to consider the required implementing bill under expedited
procedures, pursuant to which the bill may come to the floor without action by the leadership, and
can receive a guaranteed up-or-down vote with no amendments.

Under TPA, an implementing bill may be eligible for expedited consideration if (1) the trade
agreement was negotiated during the limited time period for which TPA is in effect; (2) the
agreement advances a series of U.S. trade negotiating objectives specified in the TPA statute; (3)
the negotiations were conducted in compliance with an extensive array of required notifications
to and consultations with Congress and other stakeholders; and (4) the President submits to
Congress a draft implementing bill, which must meet specific content requirements, and a range
of required supporting information. If, in any given case, Congress judges that these requirements
have not been met, TPA provides mechanisms through which the eligibility of the implementing
bill for expedited consideration may be withdrawn in one or both chambers.

TPA is authorized through July 1, 2021. The United States is now engaged in renegotiation of the
North American Free Trade Agreement (NAFTA), for which TPA could be used to consider
implementing legislation. The issue of TPA reauthorization raises a number of questions
regarding TPA itself and the pending legislation. This report addresses a number of those
questions that are frequently asked, including the following:

e  What is trade promotion authority?

e Is TPA necessary?

e What are trade negotiating objectives and how are they reflected in TPA statutes?

o  What requirements does Congress impose on the President under TPA?

e Does TPA affect congressional authority on trade policy?
For more information on TPA, see CRS Report RL33743, Trade Promotion Authority (TPA) and

the Role of Congress in Trade Policy, by lan F. Fergusson and CRS In Focus IF10038, Trade
Promotion Authority (TPA), by lan F. Fergusson.
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Background on Trade Promotion Authority (TPA)

What is Trade Promotion Authority?

Trade promotion authority (TPA), sometimes called “fast track,” refers to the process Congress
has made available to the President for limited periods to enable legislation to approve and
implement certain international trade agreements to be considered under expedited legislative
procedures. Certain trade agreements negotiated by the President, such as agreements that reduce
barriers to trade in ways that require changes in U.S. law, must be approved and implemented by
Congress through legislation. If the content of the implementing bill and the process of
negotiating and concluding it meet certain requirements, TPA ensures time-limited congressional
consideration and an up-or-down vote with no amendments. In order to be eligible for this
expedited consideration, a trade agreement must be negotiated during the limited time period for
which TPA is in effect, and must advance a series of U.S. trade negotiating objectives specified in
the TPA statute. In addition, the negotiations must be conducted in conjunction with an extensive
array of required notifications to and consultations with Congress and other public and private
sector stakeholders. Finally, the President must submit to Congress a draft implementing bill,
which must meet specific content requirements, and a range of supporting information. If, in any
given case, Congress judges that these requirements have not been met, TPA provides
mechanisms through which the implementing bill may be made ineligible for expedited
consideration. More generally, TPA defines how Congress has chosen to exercise its
constitutional authority over a particular aspect of trade policy, while affording the President
added leverage and credibility to negotiate trade agreements by giving trading partners assurance
that final agreements can receive consideration by Congress in a timely manner and without
amendments.! TPA may apply both when the President is seeking a new agreement as well as
when he is seeking changes to an existing agreement.?

What is the Current Status of TPA?

TPA can be used for legislation to implement trade agreements reached before July 1, 2021.
Under TPA, it originally was effective until July 1, 2018, but it could be extended through July 1,
2021 provided the President asked for an extension—as he did on March 20, 2018—and
Congress did not enact an extension disapproval resolution within 60 days of July 1, 2018. (See
What is the effect of an “Extension Disapproval Resolution”?)

What is the legislative history of the current TPA?

The Bipartisan Congressional Trade Priorities and Accountability Act of 2015 (TPA-2015) (H.R.
1890; S. 995) was introduced on April 16, 2015. Similar, though not identical, bills were ordered
to be reported by the Senate Finance Committee on April 22, 2015, and by the House Ways and
Means Committee the next day. The legislation, as reported by the Senate Finance Committee,
was joined with legislation extending Trade Adjustment Assistance (TAA) into a substitute
amendment to H.R. 1314 (an unrelated revenue measure), and that legislation was passed by the
Senate on May 22 by a vote of 62-37.

! For more detailed background and analysis of TPA, see, CRS Report RL33743, Trade Promotion Authority (TPA)
and the Role of Congress in Trade Policy, by lan F. Fergusson, and CRS In Focus IF10038, Trade Promotion Authority
(TPA), by lan F. Fergusson.

2p.L. 114-26, Sec. 105(a)(1)(A).
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In the House of Representatives, the measure was voted on under a procedure known as “division
of the question,” which requires separate votes on each component, but approval of both to pass.
Voting on June 12, TPA (Title I) passed by a vote of 219-211, but TAA (Title II) was defeated
126-302. A motion to reconsider that vote was entered by then-Speaker Boehner shortly after that
vote. On June 18, the House again voted on TPA, in an amendment identical to the Senate version
attached to H.R. 2146, an unrelated House bill. This amendment did not include TAA. This
legislation passed the House by a vote of 218-206 and by the Senate on June 24 by a vote of 60-
38. It was signed by the President on June 29, 2015 (P.L. 114-26).

What is Congress’s responsibility for trade under the Constitution?

The U.S. Constitution assigns express authority over the regulation of foreign trade to Congress.
Article I, Section 8, gives Congress the power to “regulate Commerce with foreign Nations” and
to “lay and collect Taxes, Duties, Imposts, and Excises.” In contrast, the Constitution assigns no
specific responsibility for trade to the President. Under Article I, however, the President has
exclusive authority to negotiate treaties (though his authority to enter into treaties is subject to the
advice and consent of the Senate) and exercises broad authority over the conduct of the nation’s
foreign affairs.

What authority does Congress grant to the President by enacting
TPA legislation?

In a sense, TPA grants no new authority to the President. The President possesses inherent
authority to negotiate with other countries to arrive at trade agreements. However, some
agreements require congressional approval in order to take effect. For example, if a trade
agreement requires changes in U.S. law, it could be implemented only through legislation enacted
by Congress. (In some cases, as well, Congress has enacted legislation authorizing the President
in advance to implement certain kinds of agreements on his own authority. An example is the
historical reciprocal tariff agreement authority described under the next question.) TPA legislation
provides expedited legislative procedures (also known as “fast track” procedures) to facilitate
congressional action on legislation to approve and implement trade agreements of the kinds
specified in the TPA statute. TPA legislation also establishes trade negotiating objectives and
notification and consultation requirements described later.

Is TPA necessary?

The President has the authority to negotiate international agreements, including free trade
agreements (FTAs), but the Constitution gives Congress sole authority over the regulation of
foreign commerce and tariffs. For 150 years, Congress exercised this authority over foreign trade
by setting tariff rates directly. This policy changed with the Reciprocal Trade Agreements Act of
1934, in which Congress delegated temporary authority to the President to enter into (sign)
reciprocal trade agreements that reduced tariffs within preapproved levels and implement them by
proclamation without further congressional action. This authority was renewed a number of times
until 1974.

In the 1960s, as international trade expanded, nontariff barriers, such as antidumping measures,
safety and certification requirements, and government procurement practices, became subjects of
trade negotiations and agreements. Congress altered the authority delegated to the President to
require enactment of an implementing bill to approve the agreement and authorize changes in
U.S. law required to meet obligations of these new kinds. For trade agreements that contained
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such provisions, preapproval was no longer an option. Because an implementing bill faced
potential amendment by Members of Congress that could alter a long-negotiated agreement,
Congress adopted fast track authority in the Trade Act of 1974 (P.L. 93-618) to ensure that the
implementing bill could receive floor consideration and to provide a procedure under which it
could not be amended. The act also established U.S. trade negotiating objectives and attempted to
ensure executive branch notification of and consultation with Congress and the private sector.
Fast track was renamed Trade Promotion Authority (TPA) in the Bipartisan Trade Promotion
Authority Act of 2002 (P.L. 107-210).

Many observers point out that U.S. trade partners might be reluctant to negotiate with the United
States, especially on politically sensitive issues, unless they are confident that the U.S. executive
branch and Congress speak with one voice, that a trade agreement negotiated by the executive
branch would receive timely legislative consideration, that it would not unravel by congressional
amendments, and that the United States would implement the terms of the agreement reached.
Others, however, have argued that because trade negotiations and agreements have become more
complex and more comprehensive, bills to implement the agreements should be subject to
amendment like other legislation. In practice, even though TPA is designed to ensure that
Congress will act on implementing bills without amending them, it also affords Congress several
procedural means to maintain its constitutional authority.®

What requirements have been placed on the President under TPA?

In general, under TPA, Congress has required the President to notify Congress and consult with
Congress and with private sector stakeholders before, during, and upon completion of trade
agreement negotiations, whether for a new agreement or changes to an existing agreement. TPA-
2015 instituted additional requirements for consultation during implementation of agreements
approved by Congress. Congress also has required the President to strive to adhere to general and
specific principal trade negotiating objectives in any trade agreement negotiated under TPA. After
signing the agreement, the President submits a draft implementing bill to Congress, along with
the text of the trade agreement and a statement of administrative action required to implement it.
(See sections below.)

Is there a deadline for the President to submit a draft implementing
bill to Congress?

No. If the United States enters into (signs) a trade agreement within a period for which
TPA is provided, the President may submit the implementing bill to Congress a day on
which both the House and the Senate are in session, regardless of whether TPA expired
before that date. In practice, the submission of the implementing bill usually has been
coordinated with leadership of the House and Senate.

When was TPA/fast track first used?

Trade promotion authority was first enacted on January 1, 1975, under the Trade Act of 1974. It
was used to enact the Tokyo Round Agreements Act of 1979 (P.L. 96-39), which implemented the
1974-1979 multilateral trade liberalization agreements reached under the Tokyo Round
negotiations under the General Agreement on Tariffs and Trade (GATT), the predecessor to the
World Trade Organization (WTO). Since that time it has been renewed four time times—1979,

3 See “Expedited Procedures and the Congressional Role,” below.
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1988, 2002, and 2015. In 1993, Congress provided a short-term extension to accommodate the
completion of the GATT Uruguay Round negotiations.

How many times has TPA/fast track been used?

Since 1979, the authority has been used for 14 bilateral/regional free trade agreements (FTAs) and
one additional set of multilateral trade liberalization agreements under the GATT (now the World
Trade Organization [WTO])—the Uruguay Round Agreements Act of 1994.* One FTA—the
U.S.-Jordan FTA—was negotiated and approved by Congress without TPA. That FTA was largely
considered noncontroversial and applies to only a small portion of U.S. total trade.

Do other countries have a TPA-type legislative mechanism?

In some countries, the executive may possess authority to conclude trade agreements without
legislative approval. In others, especially in parliamentary systems, the head of government is
typically able to secure approval of any requisite legislation without amendment under regular
legislative procedures. In addition, some countries prohibit amendments to trade agreement
legislation and others treat trade agreements as treaties that are self-executing.

Could TPA procedures be used in context of the ongoing
renegotiation of the North American Free Trade Agreement
(NAFTA)?

Yes. TPA applies both to negotiations of new agreements as well as changes to existing
agreements.’> On May 18, 2017, pursuant to TPA, the President sent Congress a 90-day
notification of his intent to begin talks with Canada and Mexico to renegotiate and modernize
NAFTA, allowing the first round of negotiations to begin on August 16, 2017. The U.S. Trade
Representative (USTR) submitted detailed negotiating objectives 30 days prior to the start of
negotiations on July 17. USTR received public comments and held public hearings in June 2017.

After a year of negotiations, USTR Lighthizer announced a preliminary agreement with Mexico
on August 27, 2018. On August 31, President Trump gave Congress the required notice 90-day
notice that he would sign a revised deal with Mexico, and potentially bring Canada into the pact
"if it is willing." This announcement would allow the current Mexican President Enrique Pena
Nieto to sign the proposed agreement prior to leaving office on December 1, 2018. Negotiations
will continue to bring Canada into the agreement and to finalize the agreement with Mexico. It is
unclear whether legislation implementing a bilateral agreement only with Mexico could be
considered under TPA.

Trade Negotiating Objectives

What are U.S. trade negotiating objectives?

Congress exercises its trade policy role, in part, by defining trade negotiating objectives in TPA
legislation. The negotiating objectives are definitive statements of U.S. trade policy that Congress

4 In the House, many of these agreements were actually considered not under TPA procedures themselves, but under
special rules from the Committee on Rules.

5P.L. 114-26, Sec. 105(a)(1)(A).
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expects the Administration to honor, if the implementing legislation is to be considered under
expedited rules. Since the original fast track authorization in the Trade Act of 1974, Congress has
revised and expanded the negotiating objectives in succeeding TPA/fast track authorization
statutes to reflect changing priorities and the evolving international trade environment. For
example, since the last grant of TPA in 2002, new issues associated with state-owned enterprises,
digital trade in goods and services, and localization policies have come to the forefront of U.S.
trade policy and are included in TPA-2015 as principal negotiating objectives.

Under TPA-2015, Congress established trade negotiating objectives in three categories: (1)
overall objectives; (2) principal objectives; and (3) capacity building and other priorities. These
begin with broad goals that encapsulate the “overall” direction trade negotiations are expected to
take, such as fostering U.S. and global economic growth and obtaining more favorable market
access for U.S. products and services. Principal objectives are more specific and are considered
the most politically critical set of objectives, the advancement of which is necessary for a U.S.
trade agreement to receive expedited treatment under TPA. Capacity building objectives involve
the provision of technical assistance to trading partners.

Goods, Services, and Agriculture

What are some of the negotiating objectives for market access for goods?

The market access negotiating objectives under TPA seek to reduce or to eliminate tariff and
nontariff barriers and practices that decrease market access for U.S. products. One new provision
in TPA-2015 considers the “utilization of global chains” in the goal of trade liberalization. It also
calls for the use of sectoral tariff and nontariff barrier elimination agreements to achieve greater
market access.® Agriculture (see below) and textiles and apparel are addressed by separate
negotiating objectives. For textiles and apparel, U.S. negotiators are to seek competitive export
opportunities “substantially equivalent to the opportunities afforded foreign exports in the U.S.
markets and to achieve fairer and more open conditions of trade” in the sector.” Both the general
market access provisions and the textile and apparel provisions in TPA-2015 are the same as
those in the 2002 act.

Have U.S. negotiating objectives evolved on services trade?

Services have become an increasingly important element of the U.S. economy, and the sector
plays a prominent role in U.S. trade policy.® The rising importance of services is reflected in their
treatment under TPA statutes as a principal negotiating objective beginning with the 1984 Trade
Act.

Liberalization of trade in services was expressed in the 2002 Trade Act as a principal negotiating
objective. It required that U.S. negotiators to make progress in reducing or eliminating barriers to
trade in services, including regulations that deny nondiscriminatory treatment to U.S. services and
inhibit the right of establishment (through foreign investment) to U.S. service providers. The
content of the negotiating objective on services has not changed appreciably over the years.

6 P.L. 114-26, Sec. 102(b)(1).
7 Ibid., Sec. 102(b)(20).

8 For more information, see CRS Report R43291, U.S. Trade in Services: Trends and Policy Issues, by Rachel F. Fefer,
and CRS In Focus IF10311, Trade in Services Agreement (TiSA) Negotiations, by Rachel F. Fefer.
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(Because foreign direct investment is an important mode of delivery of services, negotiating
objectives on foreign investment [see below] pertain to services as well.)

TPA-2015 expands the principal negotiating objectives on services in the 2002 TPA by
highlighting the role of services in global value chains and calling for the pursuit of liberalized
trade in services through all means, including plurilateral trade agreements (presumably referring
to the proposed Trade in Services Agreement [TISA]).°

How did the negotiating objectives for agriculture differ from those in the
2002 TPA?

TPA-2015 adds three new agriculture negotiating objectives to the 18 previously listed in the
2002 act.!® One lays out in greater detail what U.S. negotiators should achieve in negotiating
robust trade rules on sanitary and phytosanitary (SPS) measures (i.¢., those dealing with a
country’s food safety and animal and plant health laws and regulations). This increased emphasis
aims to address the concerns expressed by U.S. agricultural exporters that other countries use SPS
measures as disguised nontariff barriers, which undercut the market access openings that the
United States negotiates in trade agreements. The second calls for trade negotiators to ensure
transparency in how tariff-rate quotas (TRQs)! are administered that may impede market access
opportunities. The third seeks to eliminate and prevent the improper use of a country’s system to
protect or recognize geographical indications (GI). These are trademark-like terms used to protect
the quality and reputation of distinctive agricultural products, wines, and spirits produced in a
particular region of a country. This new objective is intended to counter in large part the European
Union’s efforts to include GI protection in its bilateral trade agreements for the names of its
products that U.S. and other country exporters argue are generic in nature or commonly used
across borders, such as parma ham or parmesan cheese.

Foreign Investment

What are U.S. negotiating objectives on foreign investment?

The United States is the largest source and destination of foreign direct investment in the world.
Both the 2002 act and TPA-2015 include identical principal negotiating objectives on foreign
investment.? The principal negotiating objectives on foreign investment are designed “to reduce
or eliminate artificial or trade distorting barriers to foreign investment, while ensuring that foreign
investors in the United States are not accorded greater substantive rights with respect to
investment protections than domestic investors in the United States, and to secure for investors

? Ibid., Sec. 102(b)(2).
10 |pid., Sec. 102(b)(3).

L A TRQ is a trade policy tool used to protect a domestically produced commodity or product from competitive
imports. It combines two policy instruments that nations historically have used to restrict such imports: quotas and
tariffs. In a TRQ, the quota component works together with a specified tariff level to provide the desired degree of
import protection. Imports entering during a specific time period under the quota portion of a TRQ are usually subject
to a lower, or sometimes a zero, tariff rate. Imports above the quota’s quantitative threshold face a much higher (usually
prohibitive) tariff.

2 For more information, please see CRS Report R43052, U.S. International Investment Agreements: Issues for
Congress, by Shayerah Ilias Akhtar and Martin A. Weiss; CRS Report R44015, International Investment Agreements
(As): Frequently Asked Questions, coordinated by Martin A. Weiss; CRS In Focus IF10052, U.S. International
Investment Agreements (11As), by Martin A. Weiss and Shayerah Ilias Akhtar; and CRS Report R43988, Issues in
International Trade: A Legal Overview of Investor-State Dispute Settlement, by Brandon J. Murrill.
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important rights comparable to those that are available under the United States legal principles
and practices.... ”*® Like the 2002 TPA, TPA-2015 seeks to accomplish these goals by including
provisions establishing protections for U.S. foreign investment, such as nondiscriminatory
treatment, free transfer of investment-related capital flows, reducing or eliminating local
performance requirements, and including established standards for compensation for
expropriation consistent with U.S. legal principles and practices. These provisions are also part of
the bilateral investments treaties (BIT) that the United States negotiates with other countries.

To what extent does TPA address investor-state dispute settlement?

Investor-state dispute settlement (ISDS) allows for private foreign investors to seek international
arbitration against host governments to settle claims over alleged violations of foreign investment
provisions in FTAs. TPA-2015 does not mention a specific ISDS mechanism. It states that trade
agreements should provide meaningful procedures for resolving investment disputes; seek to
improve mechanisms used to resolve disputes between an investor and a government through
mechanisms to eliminate frivolous claims and to deter the filing of frivolous claims; provide
procedures to ensure the efficient selection of arbitrators and the expeditious disposition of
claims; provide procedures to enhance opportunities for public input into the formulation of
government positions; and seek to provide for an appellate body or similar mechanism to provide
coherence to interpretations of investment provisions in trade agreements.**

How have these provisions evolved over time?

Two negotiating objectives relating to foreign investment were initially listed under the Omnibus
Trade and Competitiveness Act of 1988 fast-track authority. The 2002 TPA and TPA-2015 list
eight. In addition to TPA, U.S. investment negotiating objectives are shaped by the U.S. Model
BIT, the template used to negotiate U.S. BITs and FTA investment chapters. The Model BIT has
been revised periodically in an effort to balance investor protections and other policy interests.
The 2004 Model BIT, for instance, narrowed the definitions of covered investment and minimum
standard of treatment, and connected the definition of direct and indirect expropriation to
“property rights or property interests,” reflecting the U.S. Constitution’s Takings Clause and with
possible implications for expropriation protection depending on foreign countries’ definitions of
property. It also clarified that only in rare cases do nondiscriminatory regulatory actions by
governments to protect legitimate public welfare objectives result in indirect expropriation. In
response to global economic changes, the 2012 Model BIT, among other things, clarified that its
obligations apply to state-owned enterprises, as well as to the types of financial services that may
fall under a prudential exception (such as to address balance of payments problems). Other
examples of revisions to the Model BIT over time include more detailed provisions on ISDS,
stronger aspirational language on environmental and labor standards, and enhanced transparency
obligations.

13p |, 114-26, Sec. 102(b)(4).

14 1bid., Sec. 102(b)(4)(F)-(H); An amendment to bar agreements containing 1ISDS from TPA eligibility was offered
during the Senate debate in 2015, but was rejected 39-60.
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Trade Promotion Authority (TPA): Frequently Asked Questions

Will foreign investors be afforded “greater rights” than U.S. investors under
U.S. trade agreements?

TPA-2015 states that no trade agreement is to lead to the granting of foreign investors in the
United States greater substantive rights than are granted to U.S. investors in the United States.
Some have argued, however, that the use of ISDS itself implies greater procedural rights.

Trade Remedies

What are “trade remedies?”

“Trade remedies” are statutory provisions that provide U.S. firms with the means to redress unfair
trade practices by foreign actors, whether firms or governments. Examples are antidumping and
countervailing duty laws.® The “escape clause™ or “safeguard provision” permits temporary
restraints on import surges not considered to be unfairly traded that cause or threaten to cause
serious injury, and thus may also be considered trade remedies.

How does TPA address trade remedies?

The principal trade negotiating objective concerning trade remedies in TPA-2015 and previous
TPA legislation has been to “preserve the ability of the United States to rigorously enforce its
trade laws” and to avoid concluding “agreements that weaken the effectiveness of domestic and
international disciplines on unfair trade.”*® Trade remedies have usually been addressed in the
context of multilateral WTO negotiations, though some FTAs have included commitments related
to trade remedies. Significantly, NAFTA includes a controversial mechanism (“Chapter 19”) that
enables other parties to challenge (and potentially overturn) trade remedy decisions using special
tribunals. The objective reflects the perception by some Members of Congress that other countries
have sought to weaken U.S. trade remedy laws. TPA-2015 also maintains past notification
provisions that require the President to notify Congress about any proposals advanced in a
negotiation that involve potential changes to U.S. trade remedy laws 180 days before signing
(entering into) a trade agreement.

Currency Issues

Have currency practices ever been addressed in a TPA authorization?

The extent to which some countries may use the value of their currency to gain competitive
market advantage is a source of concern for certain industries and some Members of Congress. In
TPA-2002, the President was to seek to establish consultative mechanisms with trading partners
to examine the trade consequences of significant and unanticipated currency movements and to
scrutinize whether a foreign government has manipulated its currency to promote a competitive
advantage in international trade. This provision was contained in the section on “Promotion of
Certain Priorities.”

15 For more information, please see CRS Report RL32371, Trade Remedies: A Primer, by Vivian C. Jones.
16 p |, 114-26, Sec. 102(b)(17).
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Trade Promotion Authority (TPA): Frequently Asked Questions

How are currency issues addressed under TPA-2015?

TPA-2015 elevates the topic of currency manipulation to a principal U.S. negotiating objective.
The legislation, as introduced, stipulates that U.S. trade agreement partners “avoid manipulating
exchange rates in order to prevent effective balance of payments adjustment or to gain unfair
competitive advantage.”*" It does not specifically define currency manipulation to include or
exclude central bank intervention in the domestic economy, and, hence, it does not differentiate
among the ways a government can affect the value of its currency, such as currency market
intervention or central bank activities to increase the money supply to stimulate the domestic
economy. The language calls for multiple remedies, “as appropriate,” including “cooperative
mechanisms, enforceable rules, reporting, monitoring, transparency, or other means.”

During floor consi